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Disqualification undertakings 

Section 9B CDDA 

1. ‘[…] 

2. The Competition and Markets Authority or the specified regulator (as the case may be) 
may accept a disqualification undertaking from the person instead of applying for 
or proceeding with an application for a disqualification order. 

3. A disqualification undertaking is an undertaking by a person that for the period specified 
in the undertaking he will not — 

a.be a director of a company; 

b. act as receiver of a company’s property; 

c. in any way, whether directly or indirectly, be concerned or take part in the 
promotion, formation or management of a company; 

d. act as an insolvency practitioner […]’ (emphasis added) 

2 



For presentation advice and support  
contact Document Specialists @ 
$Global Business Centre DS 
or $CE Document Specialists 

3 



For presentation advice and support  
contact Document Specialists @ 
$Global Business Centre DS 
or $CE Document Specialists 

4 



For presentation advice and support  
contact Document Specialists @ 
$Global Business Centre DS 
or $CE Document Specialists 

Disqualification period discounts 

CMA’s Guidance on Competition Disqualification Orders  

‘The CMA will normally consider a reduction in the disqualification 
period where a director offers a CDU in terms acceptable to the CMA. 

The stage in the proceedings at which the CDU is offered will be a 
relevant consideration when the CMA is considering whether to 

accept a reduction in the disqualification period and, if so, the extent 

of any such reduction.’ [3.7] (emphasis added) 
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‘Need’ and ‘public protection’ balancing 
exercise 

Application for leave under an order or undertaking 

‘Where a leave application is made the court has a balancing process to undertake 

In favour of a grant of leave is the ‘need’ criterion: the need of the disqualified director to earn a living, 

and (a different matter, and usually more important) the need of some other person, typically another 
company, to have his services.  

Against the grant of leave may be the factors which I mentioned in the foregoing paragraph as purposes 
which the legislation is intended to serve: protecting the public [..] keeping off the road a person 
whose past conduct has fallen short of the standards to be expected; deterring other directors from 

similar misconduct; and maintaining and improving standards of integrity.’ 

Sir Andrew Park in Re Morija plc; Kluk v Secretary of State for Business and Regulatory Reform [2008] 2 BCLC 313 
[34], 
(emphasis added) 
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Re Fourfront Group Ltd 

Deputy Insolvency and Companies Court Judge Baister – on ‘need’ 

‘I am persuaded, in so far as is necessary, that need has been made out in these cases. I mean third 
party need, that of the companies concerned, rather than the need of the claimants. 

Mr Scott’s first affidavit [..] sets out the relevant material as regards Mr Stamatis, who, he says, plays a key, 
strategic role in the Fourfront Group. He is said to be essential to the culture of the organisation. Mr 
Chandler [..] says that Mr Davies has spent his whole career in the market and it would be difficult to replace 
him; the London team is loyal to him.’ 

I should add that I was told that the companies are bearing the costs of the claimants’ applications, a sign 
that they are serious about their need for the claimants’ continued involvement in the capacities for which 
permission is sought.’  

[45] (emphasis added) 
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Re Fourfront Group Ltd 

Deputy Insolvency and Companies Court Judge Baister – on ‘public protection’ 

‘The following factors also fortify me in the view that there is not likely to be a repeat of the conduct in issue:  

a. The reorganisation of the companies and of the boards of directors.  

b. The introduction of the policies and training I have described above.  

c. The presence of Mr Rintoul as a non-executive director. I regard this as crucial. Mr Rintoul may not have 
much experience of competition law, but he knows the industry and has management experience [..] That 
means he is likely to smell a rat if one is about. As a solicitor, he will be especially careful to 
ensure that there is no future misconduct. 

d. Finally, the various conditions that are already in force and which will continue go a considerable way to 
ensuring that the public can be adequately protected.’  

[49] (emphasis added)  

8 



For presentation advice and support  
contact Document Specialists @ 
$Global Business Centre DS 
or $CE Document Specialists 

Re Fourfront Group Ltd 

Deputy Insolvency and Companies Court Judge Baister – concluding remarks 

• ‘There can be no question of the gravity of what has occurred being minimised in the 
future, nor should the court countenance anything that gives the impression that the 
granting of permission in circumstances such as these is a rubber stamp. It is not.’ [47] 

• ‘I emphasise to Mr Stamatis and Mr Davies that I have not reached that decision easily 
or taken it lightly.’ [51] 
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‘Need’/’public protection’ or a 
proportionality test? 

CMA v Michael Christopher Martin  

• [ ..] proportionality is achieved first, by the exercise of the court’s discretion when deciding the 
period of disqualification (subject to any statutory minimum and maximum periods, although 
there is no minimum period for section 9A). Second, by the CDDA conferring power 
upon the court to grant leave to act. 

• An application for leave will enable the court to carry out a fair balancing exercise 
between the Article 8 rights of the individual and achieving the aims of sections 6 
and 8 of the CDDA for the benefit of the general public. This is evident from the matters 
considered on an application for leave (see paragraph 107(a) above), which are the same matters 
as those required to achieve the fair balance of proportionality in an individual case. This is not 
a case where words need to be read into the statute to give effect to Convention rights as 
occurred [..] 

[110] (emphasis added) 
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Robin Davies v CMA  

S.17 Order 
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Re Fourfront Group Ltd 

S.17 Order 
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Disqualification periods 

Re Sevenoaks brackets 

i.  over 10 years for particularly serious cases;  

ii.  six to 10 years for serious cases which do  
not merit the top bracket;  

iii.  two to five years where the case is, relatively,  
not very serious. 
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